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This is a donestic viol ence case. Defendant WD., Jr. appeals
from the entry of a final restraining order against him He
contends there was insufficient evidence to support the trial
court's determnation that he harassed his wfe, plaintiff L.D.
Def endant's contention has nerit, and we now reverse the final
restraining order entered against him

The parties have been married for over fifteen years. By all

accounts it has been a severely troubl ed rel ati onshi p, nost notably



over recent years. On January 5, 1999, defendant obtained a
tenporary restraining order against his wife, i ssued by a nunici pa
court. Defendant's allegation was that plaintiff had held a knife
to his throat and threatened to kill himif he did not |eave the
kitchen area of their hone. In the space provided for setting
forth prior acts of donestic violence, defendant stated his wife
had twi sted his armand pulled his hair.
The next day, plaintiff filed a donestic violence conplaint
agai nst defendant all eging:
1/5 DEFT GOT A RESTRAI NIl NG ORDER AGAI NST PLT, PLT FEELS
DEFT LIED TO GET ORDER. PLT FEELS DEFT LI ED ABOUT THE
PARTI ES COHABI TI NG & LI VI NG SEPARATE LI VES. DEFT IS A
CROSS DRESSER. DEFT TELEPHONED PLT'S WORK, LEFT A
MESSAGE HE WAS MOVI NG HER DESK.
On the lines available for setting forth a history of prior
donestic violence, plaintiff's conplaint stated, "Deft noved PIt's
desk out of their shared office[;] changing parties agreenents.”
On January 7, 1999, the parties appeared pro se in the Famly
Part of the Chancery Division to present their respective views of
who had been doing what to whom Plaintiff, in response to her
husband's conplaint, admtted pulling his hair and twisting his
hand or fingers. She denied holding a knife to his throat but
admtted telling himto get out of her kitchen while holding a
kni fe she was using to prepare food. The judge found defendant had
not been a victim of donmestic violence and di sm ssed defendant's
conplaint against plaintiff. That determ nation has not been

appeal ed.

As to plaintiff's conplaint against defendant, the hearing



j udge apparently felt unrestricted by the allegations set forth in
plaintiff's conplaint and attenpted to elicit from plaintiff
additional acts of domestic violence. He asked her if defendant
had ever hit her. She responded he had not. He then asked if
def endant had "grabbed you, pulled you, pushed you, throw things,
break things?" Plaintiff responded that over the course of their
fifteen-year marri age, defendant had broken doors and cabi nets but
not in the last year. There was no further elucidation of that
statenment. Plaintiff al so said defendant had ki cked the fam |y dog
but on questioning by defendant, it becane evident plaintiff had
not seen any such act but had only overheard her daughter telling
defendant not to kick the aninmal. Def endant denied actually
ki cki ng the dog.

Wth the court's assistance, plaintiff went onto testify that
at defendant's urging she had taken a job and def endant, who wor ked
at honme, then conpl ai ned about plaintiff's use of the famly car,
their only vehicle. On another occasion, defendant was schedul ed
to take the children to choir practice and i nstead he took themfor
counsel i ng.

Up to this point in the hearing, plaintiff had addressed
not hi ng t hat had been set forth in her conplaint, unless taking the
children to a counsel or instead of choir practice constituted the
prior donmestic violence of "changing parties agreenents."”

In fact the only incident of alleged donestic violence
mentioned in the conplaint and discussed at the hearing was

defendant's phone call to plaintiff's workplace. The parties each



had a desk in a common office at their hone. Defendant, apparently
on the advice of a counselor, noved plaintiff's desk into the
l[iving room He called her at work to tell her this but when she
was not avail able to speak with him he |l eft a nessage with her co-
wor ker . This nethod of comrunication allegedly enbarrassed the
plaintiff.

On these facts the hearing judge concluded defendant had
commtted acts of harassnment prohibited under the Prevention of
Donestic Violence Act. N.J.S. A 2C 25-19(a)(13). In our viewthe
record provides no support for such a determ nation

O her than the incident involving the children going to a
counsel or instead of choir practice, it is unclear what facts the
judge found and relied upon in reaching his conclusion that
def endant harassed plaintiff. Mich of the testinony was outside
the four corners of plaintiff's donmestic violence conplaint. As we

said in J.F. v. B.K, 308 N.J. Super. 387 (App. Div. 1998), it is

clearly inproper to base a finding of donestic violence upon acts
or a course of conduct not even nentioned in the conplaint. "It
constitutes a fundanental violation of due process to convert a
hearing on a conplaint alleging one act of domestic violence into
a hearing on other acts of donestic violence which are not even
alleged in the conplaint. . . ." [Id. at 391-92.

That concern aside, the information put forth by plaintiff was
clearly insufficient to justify a finding of donmestic violence and
the entry of a restraining order. N.J.S. A 2C: 25-19(a) defines

donmestic violence in terns of acts constituting a violation of



certain specified provisions of the crimnal code. One of those
acts is harassnent. N.J.S. A 2C 33-4. The harassnent statute
provi des:

[ A] person commits a petty disorderly persons offense if,
with a purpose to harass anot her, he:

a. Makes, or causes to be made, a communication or
communi cati ons anonynmously or at extrenely inconvenient
hours, or in offensively coarse |anguage, or any other
manner |ikely to cause annoyance or al arm

b. Subjects another to striking, kicking, shoving,
or other offensive touching, or threatens to do so; or

c. Engages in any other course of al arm ng conduct
or of repeatedly commtted acts with purpose to alarmor
seriously annoy such other person.

In State v. Hoffrman, 149 N.J. 564, 576 (1997), our Suprene

Court set forth the elenents of N.J.S. A 2C 33-4(a):

A violation of subsection (a) requires the follow ng

el enent s: (1) defendant made or caused to be nade a

communi cation; (2) defendant's purpose in making or

causing the communication to be nade was to harass

anot her person; and (3) the comruni cation was in one of

the specified manners or any other manner simlarly

likely to cause annoyance or alarm to its intended

reci pi ent.

Here, defendant did indeed comunicate with plaintiff about
t he desk bei ng noved, but we find nothing in the record to support
a determ nati on by a preponderance of the evidence that defendant's
pur pose was to harass. Nor can it be said that the phone call was
done in a manner likely to cause annoyance or alarm 1d. at 581-
85.

Subsection (b) is clearly not involved in the present case,
and in our view, subsection (c) was not violated by defendant.
Again we note plaintiff did not raise violations that fit within
subsection (c), except perhaps by reference to the so-called prior
hi story of donmestic violence. Additionally, nothinginthis record

5



rises to the level of "alarmng conduct”; certainly not the
novenent of plaintiff's desk fromthe shared home office to the

living room See Gant v. Wight, 222 N.J. Super. 191, 196 (App.

Div.), certif. denied, 111 N.J. 562 (1988). Defendant's actions

may have upset plaintiff enotionally, but they did not constitute

donmestic violence. See E.K. v. G K., 241 N.J. Super. 567, 570-71

(App. Div. 1990). Here, as in J.NS v. D.B.S., 302 NJ. Super.

525 (App. Div. 1997) where the conduct of defendant was arguably
nor e egregi ous than defendant's conduct in this case, the parties’
activity was one of nutual annoyance not donestic violence. See

also State v. L.C., 283 N.J. Super. 441 (App. Div. 1995), certif.

deni ed, 143 N.J. 325 (1996); Corrente v. Corrente, 281 N.J. Super.

243, 250 (App. Div. 1995).
The final restraining order is accordingly reversed. The

matter is remanded for entry of an order vacating the restraints.



